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THE PUNISHMENT OF ALL ATHLETES:
THE NEED FOR A NEW WORLD ANTI-DOPING CODE IN
SPORTS
Zachary Blumenthal*

I. INTRODUCTION
Imagine you are a world-class sprinter. Nike, the king of sports
sponsorships wants you to wear their label. The only condition to this dream
contract is you must be trained by the best coach in the world. It is a no brainer
so you satisfy that condition. Now you have the best sponsor and coach in the
world. All that is required of you now is to train hard and listen to your coach.
So when your coach tells you to take a simple dietary supplement to assist you
in your training, you listen. It seems harmless and can be purchased by anyone
at popular stores such as GNC and Vitamin World. Your dreams are becoming
a reality.
Little do you know, your dream is actually an illusion. The supposedly
simple dietary supplement was contaminated with a substance that has been
banned internationally in sports. Once a world class Olympic sprinter, you are
now a helpless and innocent victim fighting to clear your name. There is almost
no chance of winning and you are now just a byproduct of the battle against the
use of any performance-enhancing drug ("PED") in sports. You are part of a
world that punishes Athletes using PED's and other Prohibited Substances for
any reason, due to a principle of strict liability.' A world in which Athletes are

*J.D. Candidate, 2011, Hofstra University School of Law. I would first like to thank my parents for
all of the guidance and support they have always given me. Without them, my past, present, and
future successes would not be possible. I would like to thank my advisor, Professor J.S. Colesanti,
for his invaluable assistance throughout the writing process. I would also like to thank the entire
senior staff of the Journal of International Business & Law; particularly Jennifer Riley and Graham
Ogilvy, who helped edit this note. Finally, I would like to dedicate this note to my parents, my
brother Ben, my sister Dolly, and the rest of my family.
1 See World Anti-Doping Association, World Anti-Doping Code 126-127 app. 1 (2009) (defining
an Athlete as a person who participates in sport at the international or national level and who is
subject to the jurisdiction of a Signatory or other sports organization accepting the World AntiDoping Code), http://www.wada-ama.org/Documents/World Anti-DopingProgram/WADP-TheCode/WADAAnti-DopingCODE 2009 EN.pdf; id. at 133 (defining a Prohibited Substance as
"Any substance so described on the Prohibited List." The Prohibited List is an annually publicized
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punished almost equally for reasons such as trying to gain a competitive
advantage, ingesting contaminated foods, ingesting contaminated substances
and medical needs. Even in the highly unlikely and miraculous event you are
deemed innocent years later, your career has been halted or possibly finished.
This was the story of LaTasha Jenkins. 2 Jenkins was a world-class
sprinter in her mid-twenties, with the best coach in the world, and a Nike
contract. But when her coach made her take over-the-counter supplements her
dream came to an end. She did not know what she was ingesting, but trusted
her coach when he told her to take supplements that could be purchased legally
by anyone. As soon as she had to submit a urine sample, the internationally
Prohibited Substance was found. That was the last of her sprinting days.
Unfortunately similar stories have been heard before. The current fight
against the use of PED's and other Prohibited Substances in sports throughout
the world has led to the persecution of countless innocent Athletes.3 The leader
of this battle against doping is the World Anti-Doping Agency ("WADA"). 4
WADA recently released its revised World Anti-Doping Code ("Code") in
January 2009, which explicitly states, "It is each Athlete's personal duty to
ensure that no Prohibited Substance enters his or her body."' The comment to
that phrase states that the Code "[a]dopts the rule of strict liability." 6 This rule
has led to the persecution of Athletes who are found to have a Prohibited
Substance in their system, even if the Athlete did not ingest the substance
intentionally. Consequently, innocent athletes like Jenkins suffer every year.
Recently at the Vancouver 2010 Winter Olympics, thirty athletes were
disqualified from participating in events without even a clue as to why they
tested positive or if a mistake had been made.
Aside from the problems that the strict liability principle creates, the

document, which identifies substances that may not be found in an Athletes body unless for certain
exceptions.).
2 See Michael S. Straubel, Lessons from USADA v. Jenkins: You Can't
Win When You Beat a
Monopoly, 10 PEPP. DisP. RESOL. L.J. 119, 119-121, 135 (2009).
3 World Anti-Doping Association, World Anti-Doping Code 135 app. 1 (2009) (defining Use as,
"The utilization, application, ingestion, injection or consumption by any means whatsoever of any
Prohibited Substance or Prohibited Method"); id. at 133 app. 1 (2009) (defining a Prohibited
Method as, "Any method so described on the Prohibited List").
4 WADA, World Anti-Doping Code 18 (2009). Article 1 of the World Anti-Doping Code states,
"Doping is defined as the occurrence of one or more of the anti-doping rule violations set forth in
Articles 2.1 through 2.8 of the Code." That is, any Athlete who is has been found to have a
Prohibited Substance in their body is doping.
See id. at 19 Art. 2.1.1.
6 WADA, Code 19 cmt. to Art. 2.1.1 (2009).
See Bonnie D. Ford, WADA: More Than 30 Will Not Compete (Feb. 11, 2010), available at
http://sports.espn.go.com/olympics/winter/2010/news/story?id-4905798.
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Code has created another major problem. The Code deters Athletes from the
Use of modem medicine. Specifically, the Use of the two most notorious
Prohibited Substances, anabolic steroids ("steroids") and human growth
hormone ("HGH") have been subject to worldwide regulation. In WADA's
mission to completely eliminate the use of these two PED's, the medical
community has been shielded as well as the therapeutic benefits of steroids and
HGH.8 Although Athletes under the Code may be granted a Therapeutic Use
Exemption ("TUE") to Use a Prohibited Substance, they are allowed to only in
the most dire circumstances when there is "[n]o reasonable Therapeutic
altemative." 9
There are numerous other problems in conjunction with the Code such
as: the Prohibited List is written in strict medical terminology, testing, and the
imbalance of power between WADA and the Athletes.
The Code purports to allow for "' [o]ptimal harmonization and best
practice in international and national anti-doping programs' by producing the
Code, International Standards, and Models of Best Practice and Guidelines." 10
However, WADA's effort to harmonize anti-doping in the world of sports is
continuously thwarted by the inconsistencies the Code creates as well as the
medical needs of many athletes. If the trend continues where WADA annually
adds substances to the Prohibited List, Athletes sanctioned for taking Prohibited
Substances will increase exponentially.
This note will argue that the Code must be reformed and revised again
in order for the inconsistencies in the legal prohibition of Prohibited Substances
to be eradicated and to allow Athletes the Use of modem medicine. Section II
will discuss WADA's influence, as well as the Code and its supplements.
Section III will argue there needs to be a difference in the Code between
innocent and guilty users of Prohibited Substances, and Athletes must be able to
benefit from the therapeutic Uses of steroids and HGH. Section IV will argue
the various reforms that could and should be made to the Code in order to
eradicate the strict prohibition against the Use of Prohibited Substances.

8 See John Burge, Legalize and Regulate: A Prescription for Reforming Anabolic Steroid
Legislation, 15 LOY. L.A. ENT. L.J. 33,38-39 (1994).
9 See WADA, International Standard for Therapeutic Use Exemptions ("ISTUE") 12 Art. 4.1(c)
(2010), available at http://www.wada-ama.org/Documents/WorldAnti-DopingProgram/WADPIS-TUE/WADA ISTUE 2010 EN.pdf; see also WADA, Code 34-36 Art. 4.4 (2009).
10 George T. Stiefel III, Comment, Hard Ball, Soft Law in MLB: Who Died and Made WADA the
Boss?, 56 BUFF. L. REv. 1225, 1236-1237 (2008) (citing WADA, Code (2009)).

203

Published by Scholarly Commons at Hofstra Law, 2010

3

Journal of International Business and Law, Vol. 9, Iss. 1 [2010], Art. 9
THE JOURNAL OF INTERNATIONAL BUSINESS & LAW

II. BACKGROUND

A. The International Olympic Committee
On June 23, 1984, the International Olympic Committee ("IOC") was
created as a result of the initiative of the International Athletic Congress of
Paris." The congress laid the foundations for the creation of the Olympic
Charter (the "Charter") and the IOC to become a legal entity as a Swiss
association.12 The IOC is a self-governing legal body, which creates its own
rules and regulations as it deems necessary. 13
Working under the IOC, an International Federation ("IF") is the
central authority within its designated sport (i.e. soccer, boxing, tennis) outside
the Olympic Games (the "Games"). 14 The Charter states that one of the primary
purposes of each IF is "[t]o establish and enforce, in accordance with the
Olympic spirit, the rules concerning the practice of their respective sports and to
ensure their application..." 1 As of 2004, each IF must have incorporated the
Code into their constitution or by-laws. 16 An example of one of the most wellknown IF's is The F6ddration Internationale de Football Association

("FIFA").

17

Although an IF can exist without the IOC, a National Olympic
Committee ("NOC") is a byproduct of the IOC. There are currently twohundred five NOC's, each of which belongs to a country.18 The primary roles
of a NOC are "[t]o develop, promote and protect the Olympic Movement in
their respective countries, in accordance with the Olympic Charter." 19 Each
NOC must adopt the Code.20
The IOC has supreme authority over all of these non-govermmental

"Int'l Olympic Comm., Olympic Charter (the "Charter") 10 (2007), available at
http://multimedia.olympic.org/pdf/en report 122.pdf.
12 Anita L. DeFrantz, Which Rules? InternationalSport and Doping
in the 21' Century, 31 Hous.
J. INT'L L. 1, 3 (2008).
13 See id. (citing http://multimedia.olympic.org/pdf/en
report 122.pdf).
14 See DeFrantz, supra note 12, at 4 (citing http://multimedia.olympic.org/pdf/en report 122.pdf).
15 Charter 57, available at http://multimedia.olympic.org/pdf/en report 122.pdf).
16 See id.

Description of Ifs,
http://www.olympic.org/en/content/The-IOC/Governance/International-Federations/
Apr. 11, 2010).
18 DeFrantz, supra note 12, at 5.
19 Charter 61, available at http://multimedia.olympic.org/pdf/en report 122.pdf).
20 See id. at
62.
17

(last

visited
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entities, but only during the Games does it have authority over the Athletes. 21
At all times WADA watches over these non-governmental entities and the
Athletes have the final say in almost every matter. WADA is truly at the top of
the pyramid.
B. WADA
WADA was created in 1999 by the IOC as a response to the continued
problems of doping in sports.22 More specifically, WADA was a direct result of
the doping that occurred in 1998.23 During the 1998 Tour de France cycling
competition, French police raided several cycling teams' hotels and found an
enormous amount of banned substances. 24 As a result, the IOC and its president
at the time, Juan Antonio Samaranch, were harshly criticized.25 This led to a
conference in Lausanne, Switzerland in February 1999; where numerous sport
and government leaders came together to create WADA. 26
In 2004 WADA implemented the 2003 Code ( "Original Code"),
which was revised and became effective on January 1, 2009.27 The Code allows
for the annual publication of the Prohibited List that includes a wide range of
Prohibited Substances such as: steroids, HGH, masking agents, and certain
medicines.28

WADA is the leader in the fight against doping in sports and seeks to
"harmonize" those efforts within national governing bodies. 29 WADA uses the
sub-organizations of the IOC to carry out its regulations. 30 Specifically, IF's
See DeFrantz, supranote 12, at 7 (citing the Charter).
Stiefel III, supra note 10, at 1236.
23 Id.
24 See DeFrantz, supra note 12, at 16 (citing Samuel Abt, The Tour de
France Faces Its Worst
Crisis,N.Y. TvIMES, July 30, 1998, at Cl).
25 See DeFrantz, supra note
12, at 16.
26 See DeFrantz, supra note 12, at 17 (citing George J. Mitchell, Office
of Comm'r of Baseball,
Report to the Commissioner of Baseball of an Independent Investigation into the Illegal Use of
Steroids and Other PerformanceEnhancing Substances by Players in Major League Baseball 5-6
(2007), available at http://files.mlb.com/mitchrpt.pdf [hereinafter Mitchell Report]).
27 WADA, Code (2009),
http://www.aiba.org/documents/sitel/Anti-Doping/2009/2 world antidopingcode v2009 En.pdf.
28 WADA, Code 29 Art. 4.1 (2009); see also WADA, The 2010 Prohibited List (2010),
http://www.wada-ama.org/Documents/World Anti-DopingProgram/WADP-Prohibitedlist/WADAProhibitedList 2010 EN.pdf.
29 Stiefel III, supra note 10, at 1226-1227.
30 See WADA, Q & A on WADA Monitoring (2009), http://www.wada-ama.org/en/World-AntiDoping-Prograni/Sports-and-Anti-Doping-Organizations/The-Code/Code-Compliance-Reporting/QA-on-WADA-Monitoring/.
21
22
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and NOC's are expected to make sure their organizational regulations stay in
compliance with the Code (i.e. testing Athletes for doping, monitoring Athletes
whereabouts for testing, granting TUE's, etc.). 31 WADA oversees these suborganizations and makes sure the Code is enforced.3 2 WADA also monitors
cases involving doping violations, which are brought against Athletes by an IF
or other sub-organization of the IOC.3 WADA also has the right to appeal a
decision as well as interfere and monitor the actions of any Signatory to the

Code.3 4
C. WADA's Influence
Many sports organizations and countries are starting to comply with
the Code.35 In 2007, WADA through the United Nations Educational, Scientific
and Cultural Organization ("UNESCO"), which is an agency of the United
Nations, asked nations to sign a treaty to incorporate doping laws nationally.36
The hope was that ratification would ensure "[t]he World Anti-Doping Code
becomes national law and commits a member nation to prevent cross-border
trafficking of sporting drugs, support a national drug-testing program and
withhold funding from athletes caught cheating."3 The treaty has been signed
by over one hundred nations, including the United States.
Various provisions of the Code highlight the goals of the UNESCO
Convention. Article 23.2.1 states, "The Signatories shall implement applicable

id.
id.
13 See id.
34 See id.; see also WADA, Code 134 app. 1 (2009) (defining a Signatory as an entity "[s]igning the
Code and agreeing to comply with the Code, including the International Olympic Committee,
International Federations, International Paralympic Committee, National Olympic Committees,
National Paralympic Committees, Major Event Organizations, National Anti-Doping Organizations,
and WADA").
35 Darryl C. Wilson, "Let Them Do Drugs"-A Commentary on Random Efforts at Shot Blocking in
the Sports DrugGame, 8 FLA. COSTAL L. REv. 53, 77 (2006).
36 UNESCO Website,
http://portal.unesco.org/en/ev.phpURL ID=3328&URL DO=DO TOPIC&URL SECTION=201.html (last visited Apr. 11, 2010);
Graham Dunbar, WADA PresidentChallenges More Than 100 Nations to Join Anti-Doping Fight,
Assoc. Press, Feb. 27, 2008, available at http://www.theglobeandmail.com/sports/wada-presidentchallenges-more-than-100-nations-to-join-fight/article670757/.
37 See Dunbar,supra note 36, at 8.
38 See DeFrantz, supranote 12, at 26 (citing More Than 100 CountriesSign Anti-doping Treaty at
U.N., Assoc. PRESS, Nov. 12, 2008, available at
http:// sportsillustrated.cnn.com/2008/more/1 1/12/wada-praises-government.ap/index.html).
31 See
32 See
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Code provisions through policies, statutes, rules or regulations according to
their authority and within their relevant spheres of responsibility."3 9 Article 22.4
of the Code asks each Signatory's government to bring domestic regulations of
anti-doping "[i]nto harmony with the Code." 40 Pursuant to Article 22.5 of the
Code, governments of each Signatory should meet the expectations of Article
22 by January 1, 2010.41 Article 22.6 states that the failure of a government to
"[r]atify, accept, approve or accede to the UNESCO Convention thereafter"
may result in sanctions which could include: the inability to hold international
events, removal of their officers in WADA, and others not mentioned. 42 Article
23.4.1 states that WADA shall monitor each Signatory's compliance with the
Code in accordance with the agreement created at the UNESCO Convention.43
Even previous to this treaty, there was a noticeable European trend that
NOC's were conforming to the rules and regulations of the Code at all times,
notwithstanding the Games. 4 4 For example, Norway's goal was to conform all
of their sports organizations and teams within each organization to the rules and
regulations of the Code. 45 Norway's federal government granted its NOC the
power to create statutes, giving them authority over all of their national sports
organizations and teams. 46 More specifically, Chapter 12 (effective June 1,
2004) of those statutes makes each organization responsible for adopting the
Code.47
Even in countries where the Code was not adopted, regulation of
PED's and other Prohibited Substances became ever-more popular. For
example, on October 22, 2004, George Bush signed the Anabolic Steroid
Control Act which added more drugs to a banned substance list in the U.S. 48
This act added to the previous anti-steroid statute eighteen drugs to be banned
and also included "[s]everal steroid 'precursors,' or derivatives of testosterone
that metabolize into anabolic steroids once ingested." 49 Approximately sixty of

3

40
41
42

WADA, Code 116 (2009).
See id. at 113.
id.
id

See id. at 118.
See DeFrantz, supra note 12, at 26 (2008) (citing The Norwegian Olympic and Paralympic
Committee and Confederation of Sports ("NIF"), English, http://www.idrett.no/t2.aspx?p=26797).
45 See DeFrantz, supra note 12, at 6 (citing NIF, English, http://www.idrett.no/t2.aspx?p=26797).
46 See NIF, English, http://www.idrett.no/t2.aspx?p=26797.
47 See NIF's Statutes, available at http://www.nifidrett.no/files/%/7B715A2D90-286C-4D74-9EC8A5Bl F6663B4A%/o7D.pdf
48 Adrian Wilairat, Faster,Higher Stronger? FederalEfforts to CriminalizeAnabolic Steroids and
SteroidPrecursors,8 J. HEALTH CARE L. & POL'Y 377, 377 (2005).
49 Id. at 377-378.
43
44
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these "precursors" were added. 0 This act criminalized the distribution and
possession of these substances, and took a significant step towards conforming
to WADA's goal of eliminating the use of all Prohibited Substances."
These two examples are a microcosm of WADA's influence over
nations' domestic regulations. Further, the UNESCO Convention represents a
giant leap toward the Code becoming the sole legal document regulating doping
in the future of sports.
D. The Code and its Supplements
WADA's main instrument to regulate doping is the Code. There are
two other components that work hand-in-hand with the Code and are referred to
in specific articles of the Code: (1) the International Standards and (2) Model
Rules and Guidelines. The International Standards includes five separate
documents: the Prohibited List, Laboratories, Testing, Therapeutic Use
Exemptions, and Protection of Privacy and Personal Information.52 The Model
Rules and Guidelines are provided to assist stakeholders (i.e. an IF, a NOC), in
implementing the Code to their system and rules. 53 When implementing the
Code the organization may make "[n]on-substantive changes" and it must be
consistent with the Code. 54
Article 2 of the Code is entitled "Anti-Doping Violations." This article
details what constitutes an anti-doping violation. Specifically, Article 2.1 lays
out what amounts to an anti-doping violation. Article 2.1.1 states:
It is each Athlete's personal duty to ensure that no Prohibited
Substance enters his or her body. Athletes are responsible for
any Prohibited Substance or its Metabolites or Markers found
to be present in their Samples. Accordingly, it is not
necessary that intent, fault, negligence, or knowing Use on the
Athletes part be demonstrated in order to establish an anti5o

Id. at 391.

See id. at 405.
See WADA International Standards,
http://www.wada-ama.org/en/World-Anti-Doping-Program/Sports-and-Anti-DopingOrganizations/International-Standards/ (last visited Apr.11, 2010).
53 See WADA Model Rules and Guidelines, http://www.wada-ama.org/en/World-Anti-DopingProgram/Sports-and-Anti-Doping-Organizations/Model-Rules--Guidelines/ (last visited Apr. 11,
2010).
5" WADA, Code 117 Art. 23.2.2 (2009). This section states in pertinent part, "[Ajllowing for any
non-substantive changes to the language in order to refer to the organization's name, sport, section
numbers, etc..."
51

52
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doping violation under Article 2.1.
The comment to Article 2.1.1 states that a strict liability principle is
applied. Thus, for determining whether a violation occurred it does not matter
how the substance entered the Athlete's body. The degree of intent, fault,
negligence, and knowing Use is only relevant for reduction of a sanction, which
is governed by Article 10. Article 2.2.2 builds on Article 2.1 stating in pertinent
part, "[i]t is sufficient that the Prohibited Substance or Prohibited Method was
Used or Attempted to be Used for an anti-doping rule violation to be
committed."56
Article 3 is entitled "Burdens and Standards of Proof" Article 3.1
states that the relevant Anti-Doping Association that is conducting the Testing
for Prohibited Substances has the initial burden of proof to establish the Athlete
committed an anti-doping violation. The standard can be satisfied quite easily
because a positive result for a Prohibited Substance satisfies that burden.
Under Article 3.2.1, any WADA-accredited laboratory is presumed to follow
the proper procedures for conducting Sample collection and analysis as set forth
by the International Standards supplement to the Code. 59 The standard for an
Athlete to rebut any presumptions or establish any fact or circumstance is, "[b]y
a balance of probability, except as provided under Articles 10.4 and 10.6 where

WADA, Code 19 Art. 2.1.1 (2009); id at 130 (defining a Metabolite as, "Any substance
produced by a biotransformation process"); id. (defining a Marker as, "A compound, group of
compounds or biological parameter[s] that indicates the Use of a Prohibited Substance or Prohibited
Method"); id at 13 (defining a Sample as, "Any biological material collected for the purposes of
Doping Control." Doping Control are all "[s]teps and processes," from the beginning of a doping
test through any appeals process).
56 WADA, Code 128 app. 1 (2009). Attempt is, "Purposely engaging in conduct that constitutes a
substantial step in a course of conduct planned to culminate in the commission of an anti-doping
rule violation. Provided, however, there shall be no anti-doping rule violation based solely on an
Attempt to commit a violation if the Person renounces the Attempt prior to it being discovered by a
third party not involved in the Attempt."
" WADA, Code 26 Art. 3.1 (2009); WADA, Code 126 app. 1 (2009) (defining an Anti-Doping
Organization as, "A Signatory that is responsible for adopting rules for initiating, implementing or
enforcing any part of the Doping Control Process. This includes, for example, the International
Olympic Committee, the International Paralympic Committee, other Major Event Organizations that
conduct Testing at their Events, WADA, International Federations, and National Anti-Doping
Organizations"); id at 134 (defining Testing as, "The parts of the Doping Control involving test
distribution planning, Sample collection, Sample handling, and Sample transport to the laboratory");
id. at 129 (defining an Event as, "A series of individual Competitions conducted together under one
ruling body...").
5 See WADA, Code 26 cmt. Art. 3.2 (2009).
* WADA, Code 27 Art. 3.2.1 (2009).
1
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the Athlete must satisfy a higher burden of proof."6 0
Article 4 is entitled "The Prohibited List." Article 4 states that there is
a Prohibited List that shall be updated annually and must be followed at all
times. 61 The Prohibited List divides Prohibited Substances into separate classes,
and each substance is listed by their medical names which are extremely
difficult to understand.62 The 2010 Prohibited List states that all classes are
considered Specified Substances unless indicated otherwise. 63 This is important
because Article 4.2.2 of the Code states in pertinent part, "[fjor purposes of the
application of Article 10 [Sanctions on Individuals], all Prohibited Substances
shall be 'Specified Substances' except substances in the classes of anabolic
agents and hormones and those stimulants and hormone antagonists and
modulators so indentified on the Prohibited List." 6 4 Consequently, during a
hearing for an anti-doping violation, panels are given more flexibility for
punishing someone testing positive for a Specified Substance than a substance
that cannot be considered as such (i.e. steroids). 65 This does not mean that
Specified Substances are not serious and do not have the ability to enhance
performance, but it is accepted that many of these substances are used in
medications and supplements. Further, the ingestions of these substances can be
more readily explained.66
Article 4.4 describes the basic guidelines for TUE's. 67 The ISTUE
covers the specifics of when and how such an exemption can be granted. 68 The
Athlete must apply for a TUE through their relevant Anti-Doping
Organization.69 The application is then reviewed by a Therapeutic Use
Exemption Committee ("TUEC") which is appointed by the Anti-Doping
Organization.70 A summary of the criteria that a TUEC must follow to grant an
exemption are as follows: (1) the Athlete would experience significant
impairment to his or her health without the substance, (2) Use of the substance
would produce no additional enhancement other than that which is expected,

WADA, Code 26 Art. 3.1 (2009).
See WADA, Code 30 Art. 4 (2009).
62 See WADA, The 2010 Prohibited
List (2010).
63 Id at
1.
64 WADA, Code 31 Art. 4.2.2
(2009).
65 See WADA, Questions andAnswers on the 2009
WorldAnti-Doping Code, 3-4,
http://www.wada-ama.org/en/Resourcesl/Q-and-A/Why-is-it-important-to-combat-doping-in-sport/.
66 See id
61 WADA, Code 34-36 Art. 4.4 (2009).
61 WADA, ISTUE (2010).
69 Id. at 12 Art.
4.0.
60

61

70

d
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and (3) there is no reasonable alternative.7
If a TUE is granted, the TUEC must specify the period of time the
TUE will last and notify the Anti-Doping Administration and Management
System ("ADAMS"). 72 ADAMS is a "[w]eb-Based database management tool
for data entry, storage, sharing and reporting designed to assist stakeholders and
WADA in their anti-doping operations in conjunction with data protection
legislation." 73 That is, ADAMS allows stakeholders and WADA to obtain and
view all relevant information on Athletes and other stakeholders. 4 WADA may
review the decision of a TUEC to grant a TUE at any time.75
Article 10 of the Code is entitled "Sanctions on Individuals." Article
10.2 states that if a violation occurs as per Article 2.1, the period of ineligibility
is two years, unless a reduction is warranted under Articles 10.4 or 10.5.76
Article 10.4 allows for the reduction of an anti-doping violation for a
Specified Substance under special circumstances. 7 This section presents a twoprong test in order to receive a reduced sanction: (1) the Athlete can establish
how the substance entered his or her body, and (2) the substance was not Used
for the intended purpose of enhancing his or her performance or mask the Use
of another substance. 8 If the Athlete produces evidence to satisfy the panel that
these two-prongs are met sufficiently, the panel will analyze the degree of fault
on the part of the Athlete to determine the reduction. In that case, the penalty
may range from the maximum two years to a reprimand. 0 The comments to
10.4 describe that the following are not reasons for a reduced sanction: the
possibility the Athlete will lose large sums of money, the potential to miss
important Events, or the length of career left for the Athlete." Further the
comment states that only in the most exceptional circumstances may a period of
ineligibly be eliminated. 82
Article 10.5 deals with the reduction of substances that are not
considered Specified Substances (i.e. steroids). Article 10.5.1 describes that if

71
72

73

See id. at 12 Art. 4.1.
See id. at 6 Art. 2.0.
I1d. at 8 Art. 3. 1.

74 See WADA, Questions and Answers on ADAMS, http://www.wada-ama.org/en/ADAMS/QA-on-

ADAMS-/.
7 WADA, ISTUE 17 Art. 10.0 (2010).
76 WADA, Code 52 Art. 10.2 (2009).
7 WADA, Code 54 Art. 10.4 (2009).
7 See id.
79 See id.
so Id.

s1 See WADA, Code 55 cmt. to Art. 10.4 (2009).
82

d
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an Athlete establishes No Fault or Negligence, the period of ineligibility may be
eliminated if the Athlete can establish how the substances entered his or her
body.83 However, the comment to this section states that it should only be used
in exceptional circumstances (i.e., even when the Athlete exercised all possible
due care, he or she was sabotaged by a competitor), and not in the vast majority
of cases. 84
Article 10.5.2 allows the period of ineligibility to be reduced by at
most one-half of the period of ineligibility otherwise required if the Athlete can
prove he or she was at No Significant Fault or Negligence. 15 Here the Athlete
must also establish how the substance entered his or her body.8 6 The comment
to this section also states that it may only be used in exceptional circumstances
and not in the vast majority of cases. 87
The remaining sections of Article 10 deals with multiple violations,
admittance of a substance before a positive test Sample, aggravating
circumstances (i.e. trafficking, administration of a Prohibited Substance), all of
which are not pertinent to this note.
Article 15.4 is important for the purposes of sanctions (or hearings),
Testing, and TUE's as well. Article 15.4.1 states, that any decisions for
sanctioning, Testing, and granting of TUE's by a Signatory must be recognized
and respected by other Signatories as long as the processes are consistent with
the Code." Article 15.4.2 states Signatories should respect the processes of
non-Signatories as well, as long as they are consistent with the Code.8 9
The aforementioned Articles of the Code and its supplements are the
primary sources of the conflicts that ensue in the battle against Prohibited
Substances. Typical issues include: the strict liability principle leads to the
punishment of Athletes of varying degrees of fault, Athletes who could vastly
benefit medically from a Prohibited Substance are persecuted and not granted
TUE's, contamination of common supplements taken by Athletes leads to

WADA, Code 56 Art. 10.5.1 (2009); id. at 131 app. 1 (defining No Fault or Negligence as, "The
Athlete's establishing that he or she did not know or suspect, and could not reasonably have known
or suspected even with the exercise of utmost caution, that he or she had Used or been administered
the Prohibited Substance or Prohibited Method").
84 WADA, Code 56 cit. to Art. 10.5.1 (2009).
85 WADA, Code 57 Art. 10.5.2 (2009); id. at 131 app. 1 (defining No Significant Fault or
Negligence as, "The Athlete's establishing that his or her fault or negligence, when viewed in the
totality of the circumstances and taking into account the criteria for No Fault or Negligence, was not
significant in relationship to the anti-doping violation").
86 WADA, Code 57 Art. 10.5.2 (2009).
WADA, Code 56 cmt. to Art. 10.5.2 (2009).
WADA, Code 94 Art. 15.4.1 (2009).
8' WADA, Code 64 Art. 15.4.2 (2009).
83
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doping violations, a lack of understanding of the 2010 Prohibited List due to its
complexity, and the ability of Athletes to defend themselves.
III. CONFLICT

A. Blurred Lines Between the Innocent and the Guilty
In 2009, two cases heard by the International Tennis Federation
("ITF") depict the need for a new Code .90 The first is the case of Courtney
Nagle, a twenty-six year-old professional tennis player from the United States.
On July 29t, 2008, Nagle provided a urine sample in Sweden before the Nordic
Light Event in Stockholm. 91 The sample revealed the presence of canrenone. 92
Canrenone was listed as a Prohibited Substance under the 2008 Prohibited List
and is on the 2010 Prohibited List. 93 Canrenone is a diuretic, not even a
performance-enhancer. 94
The standard sanction for the finding of such Prohibited Substance is
two-years of ineligibility. Because the ITF believed lex mitior applied as per
Article 25 of the Code, the sanction could be reduced if she could describe how
the substance entered her body and that she did not take the substance to
enhance her performance. 95 Nagle explained that prior to 2008 she was taking
spironolactone, which contained canrenone, to treat a medical condition. 96
Nagle was able to present to the ITF medical records showing her need for the
drug from 2005 to 2006, and again in 2008 for a flare up of her condition. 97 She
stated that she did not take the medication to enhance her performance and even
declared use of the medication when she provided her sample. 98 Further, Nagle

See ITF Press Release,
http://www.itftennis.com/antidoping/news/pressrelease.asp?articleid=19847

90

(last visited Apr. 11,

2010). Note that the ITF adopted the Code.
91

Id. at 12.

92

id

Id.; WADA, The 2010 Prohibited List 5 S5 (2010).
WADA, The 2010 Prohibited List 5 S5 (2010).
9 WADA, Code 123 Art. 25.2 (2009) (stating if a panel decides lex mitior applies to the
circumstances of a given case, the panel will apply the Code even if the violation occurred during
the time period the Original Code was in effect); ITF, Decision in the Case of Courtney Nagle, 1,
available at http://www.itfitennis.com/shared/medialibrary/pdfloriginal/IO 40207 original.PDF.
96 ITF, Decision in the Case of Courtney Nagle, 1, available at
http://www.itftennis.com/shared/medialibrary/pdf/original/IO 40207 original.PDF.
93
94

97 id
98
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stated that she informed her doctor she was an Athlete and inquired as to
whether the substance was legal. 99
However, the ITF stated that Nagle should have taken more steps to
ensure the medication did not contain any substance that was on the Prohibited
List.100 The ITF concluded that Nagle should have taken various measures such
as: calling the ITF telephone advice line, calling her national association, and
showing the doctor the Prohibited List. 101 As a result, the ITF held Nagle must
suffer the consequences. 10 2 The ITF reduced the two-year ban to sixteen
months. 103 Her results from the Nordic Light tournament were erased and her
prize money was taken away.104
The second case is of Ivo Minar, a twenty-five year-old professional
tennis player from the Czech Republic. 10 On July 11, 2009, during the Davis
Cup Quarter Final between the Czech Republic and Argentina, Minar provided
a urine sample to the ITF.106 The sample was sent to a WADA-accredited
laboratory in Montreal, Canada. 107 The lab found methlyhexanamine, which is
a stimulant that was banned under the 2009 Prohibited List as well as the 2010
Prohibited List. 108

Minar presented evidence that he was taking a nutritional supplement
due to professional advice. 109 Minar provided proof that he did not know the
Prohibited Substance was in the supplement nor take the supplement to cheat. 110
The ITF accepted these statements as true, but still suspended him due to the
strict liability principle."
He was suspended for eight months, his
accomplishments from two tournaments in 2009 were disqualified, and the prize
money from those events were taken away.112
Other cases decided under the Original Code depict similar harsh

9 Id. at 2.
100

Id

101
102

Id. at 2-3.

103

id
id

104

Id. at 4.

10 ITF, Decision in the Case oflvo Minor, available at
http://www.itftennis.com/antidoping/news/pressrelease.asp?articleid=20548.
106

Id. at 2.

107

Id

Id.; WADA, The 2010 Prohibited List (2010).
Decision in the Case oflvo Minor, 3, available at
http://www.itftennis.com/antidoping/news/pressrelease.asp?articleid=20548.

10

109 ITF,

110

Id

111See
112

id. at 5.

id
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results. 113 On August 9, 2007, the Canadian Center for Ethics in Sport
("CCES") analyzed urine samples of several Athletes in Canada, one of them
being Serge Despres who was a professional bobsledder. 114 The laboratory
found the presence of nandrolone, which was a Prohibited Substance and is
under the 2010 Prohibited List."'s During a hearing by the Bobsleigh Canada
Skeleton ("BCS") (the national organization for bobsledding in Canada), the
panel accepted the following facts as true: Despres had hip surgery in 2007, in
order to heal faster he was recommended a supplement by a sports nutrionist
contracted by the BCS, he did not take the supplement to enhance his
performance and only did so for medical reasons, he researched the product and
other supplements, and nandrolone was not on the label of the supplement. 1 16
The BCS still suspended Despres.17
Subsequently, Despres submitted his case to the Sport Dispute
Resolution Centre of Canada ("SDRCC"). 1 s The tribunal found that the
circumstances complied with the provisions of the Original Code for reduction
of a sanction, thus giving him a twenty-month suspension instead of the
standard two-years.119
Following that ruling, Despres filed an appeal with Court of
Arbitration for Sport ("CAS"). WADA intervened because it believed that the
standard sanction of two-years should be given because the circumstances
depicted that this was not a case of No Significant Fault or Negligence.120
WADA argued that Despres should have done more to prevent the anti-doping
violation. 121 The CAS panel agreed and stated he should have done any of the
following: contacted the manufacturer, conducted more research, or followed-

It must be noted that the two cases of Despres and Hardy to follow, were decided under the
Original Code (or organizations that adopted the Original Code). However, both the Code and the
Original Code adopted the principle of strict liability, while the only difference the Code presents is
slightly more flexibility in reduction of sanctions. In the comments to both the Code and the
Original Code, complete elimination of a period of ineligibility occurs only in the greatest of
circumstances. Therefore, it is reasonable to believe that the Athletes in the following examples still
would have suffered a sanction under the Code, and the period of ineligibility would not have been
eliminated since they were found to have had some degree of fault or negligence; see also WADA,
Original Code (2003), http://www.wada-ama.org/rtecontent/document/code v3.pdf.
114 Despres v. CCES, CAS 2008/A/1489
(2008) & WADA v. Despres, CCES, BCS, CAS
2008/A/1510 (2008).
115 Id. at 5.
116 Id. at
9.
117 Id. at
5.
11sId.
113

119
120
121

Id.

Id. at 8.
id
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up with the Canadian nutrionist.122
As a result, the panel found the
circumstances were not exceptional and his culpability was beyond No
Significant Fault or Negligence.123 Consequently, Despres received a two-year
period of ineligibility. 124 Further, the panel stated that the possibility of the
suspension affecting Despres' ability to qualify for future Events was not a
factor in determining the punishment. 125
At a hearing in the American Arbitration Association ("AAA"),
American Olympic swimmer Jessica Hardy was suspended for one-year. 126 In
2007, Hardy started taking supplements by AdvoCare as per the advice of her
coach and teammates. 127
Hardy was very diligent in her research throughout the process of
selecting a supplement. 12 8 She contacted AdvoCare through her agent to attain
assurances the supplements were "[s]afe, pure, and uncontaminated." 129 She
then agreed to endorse the product, but was not willing to use it quite yet. 130
Hardy contacted Rob Webb of AdvoCare about the product.131 Subsequently,
she obtained an indemnity provision in her endorsement agreement.132 Hardy
also spoke to other representatives of AdvoCare to be guaranteed the product
was tested and the labels were correct, and that the various products were
"[c]ertifiably clean."133 Hardy conducted further research of the company
online. 134
Hardy discussed the product with a U.S.A. swim team nutrionist who
said that AdvoCare was the best supplement company.13 She then spoke to a
sport psychologist from the United States Olympic Committee who told her that
there were enough benefits from supplements that she should take them if a
reputable company made the supplement. 136 After all the initiative on the part
of Hardy, she began taking a supplement by AdvoCare and tested negative for

122

Id.
Id. at 15.
124 id
125 Id. at
16.
126 United States Doping Agency v. Hardy, AAA No. 77 19000288
08 (2009).
127 Id. at 6.
128 Id. at
6-7.
129 id
130 Id. at
7.
131 id
132 id
123

133
134
135
136

id
id
id
id
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doping eleven to thirteen times. 13 7 The majority of those tests took place in July
of 2008, during the Olympic team trials.138 However, on July 21, 2008, she
tested positive for clenbuterol (an anabolic agent like steroids), which was on
the Prohibited List and still is under the 2010 Prohibited List. 139
Consequently, she did not travel with the team to the next stage of
trials and withdrew from the Games in preparation for her upcoming
hearings. 140 During the AAA arbitration, the panel found based on the
evidence, that the last sample tested positive due to contamination of the
product. 141 The panel then analyzed the degree of her negligence and found the
circumstances to be "truly exceptional" due to her diligence and research before
taking the supplement. 142 Nevertheless, the panel concluded she could have
done more, hence, the period of ineligibility was not eliminated. 143 They found
her to be at No Significant Fault or Negligence and reduced her sentence from
two years to one.1 44 Hardy was not able to participate in the Games.145
The aforementioned cases and the Jenkins' case represent just a
fraction of Athletes that have suffered from the past abuses of Prohibited
Substances by Athletes. Although WADA believes that the greater flexibility in
sanctioning is a great feature of the Code, it is not good enough. 146 The
difference between the innocent and guilty users is still too miniscule. Hardy
made tremendous efforts to ensure she was not taking a Prohibited Substance
and still suffered a harsh penalty. It deprived her of the chance to compete in
the Games. It seems the only way to avoid any period of ineligibility is for a
medical emergency, otherwise panels will always find a way to blame Athletes
due to the strict liability principle. 147
Although Athletes who participate in private U.S. professional leagues
(i.e. the National Football League ("NFL"), Major League Baseball ("MLB))
are not subject to the Code except during international Events, there are
numerous stories that depict a blurring of lines between the innocent and the

137

id.

138 See

id. 1-2.
Id. at 2; see The 2010 Prohibited List S1(2) (2010).
140 See Hardy, AAANo. 77 190 00288
08, at 2.
141 See id at 11.
142 See id at 13.
143 See id
144 See id. at
14.
145 See id. at 14-15.
146See WADA, Questions and Answers on the 2009 World-Anti Doping
Code, 3-4,
http://www.wada-ama.orglen/Resourcesl/Q-and-A/Why-is-it-important-to-combat-doping-in-sport/.
147 See e.g., Soccemet
Staff, Angry Cannavaro Cleared of Doping Offense (Oct. 2009),
http://soccernet.espn.go.com/news/story?id=684814&cc=5901.
139
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guilty. Two of the more recent stories are those of Andy Pettitte and Doug
Barron.
Pettitte, an extremely popular MLB pitcher admitted to Use of HGH
after the release of the infamous "Mitchell Report." 148 This report was an
investigation of the abuse of PED's in the MLB conducted by U.S. Senator
George Mitchell. 149 However, Pettitte continually stated that he used HGH
during a stint on the disabled list in 2002 to help his injured elbow heal faster. 5 o
A more recent story is that of Barron, a professional golfer who was
suspended for testing positive for a PED in 2009.151 It was well-known that
Barron had a medical exemption throughout the year and the reasoning for his
positive test was unknown.152 It is well-documented the severity of his injuries
and that he took PED's not to enhance his performance, but to heal faster.153
Many golfers corroborated that he was taking PED's to improve his health and
stated that just by looking at him, you could tell he was not doing it to enhance

his performance. 15 4
The stories of Pettitte and Barron do not depict whether they are
innocent or guilty, but do demonstrate the struggle to decide whether someone
should be punished and for how long. Assuming arguendo, that the Code was
adopted by private U.S. sports leagues, use of the strict liability principle would
most likely have led to the punishment of them both.
B. The Blurred Lines Do Not Allow for the Use of Modern Medicine
The above examples of various Athletes raise a further issue: can
PED's be used for therapeutic purposes? The answer is yes, since the Code
provides for TUE's. Nonetheless, the Code's language for permitting a TUE
portrays they can only be granted in the most exceptional circumstances, and
definitely not in the case of steroids and HGH. Steroids and HGH do not pass
for TUE's because the relevant TUEC would unquestionably state there is an
alternative to steroids and HGH.

148

Kat O'Brien, Pettitte Admits Using HGH, Not Steroids, NEWSDAY, Dec. 15, 2007, available at

http://www.newsday.com/news/pettitte-admits-using-hgh-not-steroids-1.877443.
149

id

150

Id

See Jason Sobel, Barron's Violation a Solitary Issue (Nov.2009),
http://sports.espn.go.com/espn/blog/index?entrylD=4617694&name=sobeljason.
152 id
151

id
See Bob Harig, BarronFirstPlayer to Violate Policy (Nov. 2009),
http://sports.espn.go.com/golf/news/story?id=4617600.
153
154
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This draconian approach does not allow for Athletes to benefit from
modem medicine. WADA does not care about the laudatory uses of PED's.
All that is relevant to WADA is the legal side of the equation; to rid the world
of sports completely from the Use of PED's. However, Athletes can medically
benefit greatly from their Use. The following discusses the difference between
using steroids and HGH medically, and abusing them to gain performanceenhancement (the overwhelming concern in the Code).
(i) The Medical Values of Steroids
Steroids are man-made drugs "[t]hat are chemically related to the male
testosterone."15 5 Steroids have been used for many medicinal purposes. During
the second-half of the twentieth century, steroids were used frequently for bone
marrow stimulation and growth stimulation (especially in children). 156 More
recently, steroids have been used in patients with AIDS, cancer, and other
diseases to treat chronic wasting syndrome.1 5 7 Steroids help induce appetite and
preserve muscle mass for people who suffer from chronic wasting syndrome.15 8
They are also used to help decrease the development of breast cancer in
women. 159 They have been used in adolescent boys whose bodies have not yet
hit puberty or are slow to reach puberty, as well as in men whose bodies do not
produce enough testosterone. 160 Steroids have been used to treat other forms of
malnourishment and certain forms of anemia. 161 Further, they have even been
used as a form of male contraceptive. 162 Finally, patients that needed surgery
have been given steroids to improve their overall condition prior to the
procedure. 163
Although steroids have been classified as an "evil" drug in athletics,

& A.M. JACQUELINE LONGE, Anabolic Steroid Use (2007),
available at
http://galenet.galegroup.com/servlet/HWRC/hits?r-d&origSearch-true&bucket-ref&rlt=1&o=&n=
10&searchTerm=2NTA&=d&index=BA&basicSearchOption=KE&tcit-1_1_1_1_1&c=2&docN
urnDU2601001750&loclD=nysl 1i hofs&secondary-false&t=RK&s=1&SU=steroids.
16 Id. at 155.
157 Id
155 5 KEN R. WELLS, TISH DAVIDSON

158 Id
159

id

160 See

id.

161 Burge,

supra note 8, at 36 (citing JAMES E. WRIGHT & VIRGINIA S. COWART, 35 ANABOLIC

STEROIDS: ALTERED STATES (1990)).

Burge, supranote 8, at 36 (citing Charles Yesalis et al., Anabolic-Androgenic Steroid Use in the
United States, 270 JAMA 1217, 1219 (1993)).
163 Burge, supra note 8, at 36 (citing WRIGHT & COWART, supra note 161).
162
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they have been subject to tests where the conclusions show they have legitimate
healing effects for injuries (especially muscle injuries); and can help Athletes

heal faster.16 4
In one mainstream study, scientists studied rats that had muscle
contusion injuries (injuries which are very common in athletic competition). 165
Three groups were studied: rats given steroids, rats given corticosteroids, and a
control group given nothing. 166
Corticosteroids are anti-inflammatory
medications commonly used for allergic conditions. 167 At day two of the study,
the group of rats given the corticosteroids showed significant improvement. 168
At day seven, the muscles of the rats given corticosteroids had actually grown
weaker than the control group. 169 By day fourteen, the rats given the
corticosteroids had total muscle degeneration. 17 0
The rats given steroids showed no significant effects until day seven,
but thereafter, it was observed their muscles were much stronger. 1 The
scientists concluded that the steroids had a better long-term affect on muscle
contusion injuries than the group given corticosteroids and the control group.172
In a more recent study, mice with muscle injuries were given
steroids. 173 They were given steroids to see whether it would aid in muscle
regeneration. 174 The study showed that steroids could aid in the later stages of

164 See

Shayna M. Sigman, Are We All Dopes? A BehavioralLaw & Economics Approach to Legal
Regulation of Dopingin Sports, 19 MARQ. SPORTS. L. REV. 125, 147 (2008) (citing John M. Beiner
et al., The Effect of Anabolic Steroids and Corticosteroidson HealingMuscle Contusion Injury, 27
AM. J. SPORTS MED. 2,8 (1999)).
165 Beiner, supra note 164, at 8.
166 id
167 Mariana C. Castells, What to do About Allergies, 2007 HARV. HEALTH SPECIAL REPORT,
at
17(4), available at
http://galenet.galegroup.com/servlet/HWRC/hitsjsessionid=AA77DIAFDF4450B78963D37F591D
C2FO?r-d&origSearch-true&bucket-ref&rlt=1&o=&n=10&searchTerm=2NTA&l=d&index=BA&
basicSearchOption=KE&tcit -1111_1&c=6&docNum-Al60713865&loclD=nysli
hofs&se
condary-false&t-RK&s= 1&SU=steroids.
168 Beiner, supra note 164, at 8.
169 id
170

Id

171

Id.

172 See

id
Gordon S. Lynch, Jonathan D. Schertzer & James G. Ryall, Anabolic Agents for Improving
Muscle Regeneration and Function After Injury, 35
CLINICAL AND EXPERIMENTAL
PHARMACOLOGY AND PHYSIOLOGY 852, 853 (2008) (citing JA Carson et. al., Nandrolone
DecanoateAdministration andSkeletal Muscle Regeneration,27 FASEB J. 2007, 769.26 (2007)).
174 Lynch et al., supra note 173, at 853.
173
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muscle regeneration. 175
These tests prove that steroids may be a very beneficial muscle healer
for Athletes. The fact that steroids have potential performance-enhancement
capabilities for Athletes should not deter organizations, researchers, and others
from exploring the Use of steroids. When used properly it seems they can
benefit large and small injuries. Further research is needed and ignoring their
positive effects is detrimental to the health of Athletes.
(ii) The Abuse of Steroids
The medical and therapeutic values of steroids are apparent when taken
in small doses. 17 6 The negative side-effects of steroids are more commonly
found when used in high doses. 177 These high doses are the ones that have
given athletes a competitive edge. Athletes have used steroids in a "markedly"
different way than the therapeutic procedures, by using very high doses. 178
Since steroids have been outlawed in many nations over the last decade
via the Code and national statutes, "designer steroids" have been abused by
Athletes all over the world. 179 These steroids are not like the ones used for
therapeutic reasons, and are made improperly.18 0 These are typically the
steroids that Athletes use to attain increased skeletal mass, and take them in
extremely high and unsafe doses. 181
More research is needed, but is not conducted by "[1]egitimate medical
publishers" because of the illegality, general abhorrence, and abuse of the
drug. 182 Instead, underground manuals are published. One in particular entitled
the "Anabolic Reference Guide" has been used by reportedly thousands of
Athletes in many nations. 183 It has even been reported that steroid medical
experts praise the book for its knowledge and its use. 184

175 See
176

id.
See id. at 856.

Id.
See e.g., Council on Scientific Affairs, DrugAbuse in Athletes, 259 JAMA 1703, 1704 (1988);
Burge, supra note 8, at 38 (citing 13 ROBERT VoY, Drugs, Sport, Politics (1991)).
179 See Wells et al., supra note
155.
18oSee id.
181 See id.
182 Lynch et al., supra note 173, at 853; See Burge,
supranote 8, at 39.
183 See Burge, supra note 8, at 39.
184 id
177
178
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(iii) The Medical Values of HGH
HGH is a naturally produced hormone in the human body."s' The
primary purpose of the hormone is to provide for "[t]he maintenance of normal
bone development from birth to adulthood." 18 6 HGH was first attained from
cadavers, but companies started to make HGH through developments in the
1980's. 1 7 This form of HGH is commonly referred to as "recombinant human
growth hormone," and has the same effect of HGH secreted from the body. 88
HGH now has "[s]everal legitimate medical uses." 8 9 HGH is used
frequently for children that suffer from dwarfism, growing problems, and
hormone deficiencies.190 HGH is used to treat "[p]eople with short bowl
syndrome, a group of digestive and related problems that afflict people who
have had most of their small intestines removed."1 91 HGH has been found
beneficial to patients after bariatric surgery (surgery performed on people who
are morbidly obese) to prevent loss of lean muscle mass after the surgery. 192In
a recent study of patients who underwent bariatric surgery, patients given HGH
lost less lean muscle mass while losing more fat mass after three months than
patients treated with exercise and diet only. 193
Like steroids, HGH has medical and therapeutic benefits for Athletes.
Studies have shown the Use of HGH can help with injuries and healing after
surgery.194 The healing abilities of HGH has medical values to Athletes who
suffer from injuries during training as well as the larger injuries suffered during
competition. 195
There have been numerous Athletes caught using HGH, whether
prescribed by a doctor illegally or obtained through other means. But many of
these Athletes swear they took it for injuries and not for performance-
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enhancement. Dr. Rick Delamarter is a Los Angeles spine surgeon who treats
many elite Athletes in professional sports.196 He declared in a report that he has
"[s]een the benefits of growth hormone post-operatively in recovering from
surgery." 197 Dr. Delamarter also stated that he has seen recovery times cut in
half.198 He further stated, "[i]f the science proves that it's efficacious and safe
in the post-operative recovery period... then I think it becomes a standard of
care for sports medicine and surgeons."l 99
In the same article, an example was given of the extraordinary healing
capabilities of HGH and its ability to possibly save careers. This story was
about Abdul-Karim al-Jabbar. 200 Al-Jabbar was a professional football player
in the NFL for five years. 2 01 After five years, all of the cartilage in one of his
knees was destroyed, as well as half his meniscus. 202 He underwent surgery a
few times during his football career (in college and in the NFL) but with no
positive results.2 03 Al-Jabbar then turned to Dr. Allen R. Dunn, a Miami
surgeon, who completed a procedure on al-Jabbar's knee.204 At the conclusion
of the procedure, Dr. Dunn injected HGH into that knee. 205 Although al-Jabbar
was not able to return to the NFL, he regained the ability to function with his
crippled knee. 206 He was able to run and jump again where previous to the
injection, he could not.207
Dr. Dunn stated that he has used HGH in a similar manner with over
208
800 patients, attaining approximately a seventy-percent success rate.
Moreover, he stated that he has seen no negative side effects when used in a
moderate manner and considered this procedure an amazing alternative to knee
and hip replacement.209
Similar to steroids, further research is needed to observe the long-term
medical effects of HGH, but clearly there are beneficial therapeutic purposes for
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Athletes.

210

(iv) The Abuse of HGH
Like steroids, Athletes have abused HGH to a point where it is strictly
considered a performance-enhancer rather than a medical tool. Dr. Lynne Pirie
who runs an institute in Phoenix specializing in HGH stated, "[t]he dark side of
HGH comes from people playing doctor and taking more than they should and
pushing the envelope past the physiological limit." 211
Maybe the most significant reason the drug is abused is because there
is no reliable detection test, unlike steroids.212 WADA first started to use blood
samples to detect HGH in 2004, but it was only used on a limited basis.213 In
fact, during the past three Games (not including the Games in Vancouver) not
one Athlete tested positive for Use of HGH.214 However, the blood test has not
been deemed reliable and is quite expensive.2 15
Hence, Athletes have abused HGH to a point where the medical values
are not researched or published because, WADA and other entities seek the
absolute removal of HGH from athletic competition.
C. A Need for Change
The strict liability principle has unjustifiably destroyed the careers of
Athletes while the therapeutic uses for steroids and HGH have been discounted
and outlawed. Change is needed. But with WADA in charge that does not
seem likely. There is a definite "[i]mbalance of power" between WADA and
Athletes.216 It is clear that the Code and its components were created
unilaterally by WADA.217
Athlete concerns and suggestions were hardly represented while
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drafting the revised Code.21 For example, WADA includes in the Code the
criterion of how a substance ends up on the Prohibited List, but does not
publicly release the reasoning behind inclusion of a substance.219 Further,
Athletes may not challenge inclusion of a substance on the Prohibited List,
which demonstrates WADA's monopoly over scientific research in the field of
PED's. 220 There is a clear bias against the more powerful Prohibited Substances
such as steroids and HGH, and further, WADA's domination does not allow for
further research to observe their full potential.221
Resolution is needed and a reform to WADA's concepts would allow
for a "top-down" change throughout the world of sports. It is clear that change
must start with WADA and the Code.
IV. RESOLUTION

A. Suggestions for Change
There are numerous problems that have been mentioned: strict liability,
the criteria for granting a TUE, the Prohibited List, imbalance of power, etc.
The Code is simply not different enough from the Original Code. Even upon
visiting the WADA website, the list of significant changes to the Code is only
slightly more than five pages long.222 Most of the inherent problems from the
Original Code still surface. Technology and science will always be able to stay
ahead of regulations and testing, thus, a new approach is needed .223
The suggestions for change range from simple revisions to various
articles of the Code to complete overhauls and everything in between. A
popular suggestion is to rid the Code of the strict liability principle.224 In order
to make this change, an Anti-Doping Organization would have to take into
consideration the facts of each case without such a negative presumption against
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the Athlete.225 Instead, pharmaceutical experts would testify in each case to
help clarify the probability that a doping violation was committed with the
intent to enhance.226
Another revision-based suggestion to the Code would be to make the
Prohibited List simpler and more "Athlete-friendly."227 This would allow for
Athletes to understand the list with much more ease. Working in tandem with
this suggestion is leagues and Anti-Doping Organizations should sponsor and
promote the use of certain brands of substances. 228 This would allow Athletes
to Use substances without fear of contamination. And even if contamination
became an issue, Athletes would have a defense because the league or
organization was the one who sponsored that substance. This may also put
more pressure on supplement companies to be more careful in the production of
their supplements. However, most organizations have been reluctant to sponsor
such products and continually want to place blame on the Athletes for taking
supplements.229
A new innovative response to the continued problems of doping is
called the "biological passport program," which could work in conjunction with
the present Code. This system spurred from the 2006 Winter Olympics due to
230
high levels of hemoglobin in the blood of numerous competitors.
The high
levels of hemoglobin may have been a result of the Athletes natural make-up or
from a Prohibited Substance.21 As a result, the Union Cycliste Internationale
("UCI") and WADA started the biological passport program which involved the
testing of a cyclist-Athlete's blood to create a baseline blood sample. 23 2 This
would allow a laboratory and the relevant Anti-Doping Organization to quickly
analyze whether a Prohibited Substance was the reason for a change in the
Athlete's blood, rather than basing the Athlete's blood and hormone levels on
233
This information would be provided to
generic standards set by WADA.
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ADAMS for laboratories to have access, in order to make the relevant
observations.234
This program focuses on the continued faults and mistakes in
laboratory testing and the deference given to labs during Athlete hearings for a
finding of a Prohibited Substance.235 It would also allow for greater accuracy in
detecting the manipulation of an Athlete's blood through Prohibited Methods.236
Dr. Mark Gordon, a prominent member of the American Academy of
Anti-Aging Medicine, had a similar idea.237 He suggested that TUE's should be
allowed more frequently and before they are granted, baseline blood or hormone
levels should be taken in order to monitor the Athlete's Use of the Prohibited
Substance.238
Others have suggested that steroids and HGH should be more readily
allowed for therapeutic purposes.
For example, Dallas Mavericks (a
professional basketball team) owner Marc Cuban stated, "[s]teroids could have
a legal and useful place in sports-as long as they are administered under a
doctor's supervision to help athletes recover from injuries. . . To me, it's just
common sense." 23 9 Similarly, a former Athlete stated, "I think anything that's
useful should be legal... Because when you're done, they fold you up and say
goodbye."240
The aforementioned suggestions would allow for more conservative
changes and could allow for many of the Code's articles to stay intact. There
are also proponents of a complete overhaul. One such concept is called fulldisclosure. As one professor put it:
Rather than ban certain substances and test for them (or their
masking agents), sports leagues should simply call for all
players to disclose all "non-food" substances they put into
their bodies. Penalties would exist not for using drugs per se,
but only for failing to disclose accurately those substances
used. 241
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Full-disclosure would make Athletes fill out disclosure statements as to
242
all non-food products they ingest (or inject) on a regular basis.
Sanctions
would then only be given out when Athletes have committed fraud as to what
they ingest or inject and as to how much was used. 243 Therefore, if an Athlete
ingested a substance that was contaminated with a Prohibited Substance, there
would be an explanation.244
Finally, there are those who would rather see zero regulation of
Prohibited Substances. This is of course a very extreme view and in all
likelihood the least popular suggestion. As one professor suggested, "[1]et them
do drugs." 245 The professor's reasoning was that Athletes have always sought a
competitive edge and with constantly evolving advances, it would be almost
impossible to stop doping completely. 246 The professor added it would be
entertaining to see the "naturals" versus the "juicers."247
B. Reforms that Should be Made
Most of the aforementioned suggestions could and should be used in
another revised Code. First, the strict liability principle set out in Article 2 must
be eliminated. The principle has completely outweighed the benefits of
deterrence and making sports clean from the use of PED's and other Prohibited
Substances. The biological passport system could remedy the strict liability
principle. This may cost a lot of money but certainly would be beneficial in the
long-run.
Second, the concept of the Prohibited List must be changed in either
one of two ways. One way is the list must be made much more simplistic and
include explanations of the substances. This would allow for Athletes to truly
understand what they cannot take and common non-food items that may contain
Prohibited Substances. The second way is the list remains as is, but it must be
mandatory for Athletes to attend an annual educational seminar to learn about
changes to the Prohibited List, to educate them on substances to be more careful
with, and in general to make them more aware of the items they ingest. The
general idea behind either reform is simplicity. It must be WADA's burden to
educate Athletes of the list, not the other way around.
Third, full-disclosure should be used due to the past abuses of
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Prohibited Substances. Athletes should have to make mandatory disclosure
statements of all non-food products they ingest or inject at the minimum,
monthly. All data from the full-disclosure and the biological passport program
should be submitted to ADAMS in order to analyze all data in conjunction with
Testing. This may explain the reason for a positive test outside of the Athlete's
control (i.e. contamination), without the need for a long hearing.
Fourth, the language for granting a TUE must be changed. The two
phrases that need to be removed are "[s]ignificant impairment to health. . ." and
"[n]o reasonable Therapeutic alternative . . ."

The concept of what is

"significant" is too vague and subjective. Additionally, "significant" is too high
of a standard. A "reasonable Therapeutic alternative" is also too subjective and
makes it too easy for the denial of a TUE, especially in the case of steroids and
HGH.
Further, there should be WADA-accredited doctors and physicians
throughout the world who may grant TUE's on a case-by-case basis instead of a
TUEC. All Athletes who are given TUE's must be monitored by the WADAaccredited doctors or physicians. Athletes would have to visit a WADAaccredited doctor or physician a certain number of times, depending on the
performance-enhancement capabilities of the substance and the length of the
TUE.
Professional Athlete's endure physical punishment that most people
cannot understand. Competition is their source of income and livelihood, they
should benefit from whatever they can. Granting of a TUE must expand so that
Athletes can benefit from Prohibited Substances taken in very minimal doses.
The benefit would not be to make an Athlete stronger, faster, or better. It would
be for faster recovery time from injuries and overall recovery from training. In
the case of steroids and HGH, they should only be granted as a TUE for serious
injuries and surgeries. The biological passport program and full-disclosure
would assist in the regulation of TUE's so that Athletes would not abuse the
system.
Finally, all Athletes should attend a seminar to be educated on the
Code. This would be a one-time occurrence unless significant subsequent
changes were made, in which case, Athletes would have to attend another
seminar.
Some of these changes would obviously take longer than others. But if
for the first time a balance could be struck between the burdens and
expectations of WADA and Athletes, positive results could be seen in the
foreseeable future.
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V. CONCLUSION
The primary theme throughout this note has been to create a new Code
to eradicate the injustices created by it; more specifically the strict liability
principle in the Code must be stricken and Athletes must be allowed to take
steroids and HGH for therapeutic purposes. There must be a Code that punishes
the abusers, instead of those who for example are prone to injury or those who
could not understand a Prohibited List requiring a PhD to comprehend.
Reform must occur immediately. The philosophy of WADA and its
followers is completely wrong. WADA has become a drug enforcement agency
and wants sports to be "squeaky clean" of drugs. 2 48 Athletes have become
unrealistically liable for certain supplements they take and are being withheld
from modem therapeutics. The battle is not against all Athletes, but against
those who have abused PED's and the system. The difference must be known
and revealed through a new Code. If WADA and the Code can be changed in a
practical way, the rest of the world will follow suit, and the sports world will
finally have its harmony.
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